[image: ]
Motion Drafting Considerations

Your motion must:

· Be in writing (if not made orally during a hearing or trial). MCR 2.119(A)(1).
· Have at least one-inch margins. MCR 2.119(A)(2)(c).
· Use black text in an easy-to-read font. The best fonts for reading legal text enhance readability, professionalism, and compliance with legal standards, such as New Roman, Arial, and Calibri.
· Be 12- or 13-point font. MCR 1.109(D)(1)(a).
· Footnotes can be in 10-point font
· Be double-spaced, but quotes and footnotes can be single-spaced. MCR 2.119(A)(2)(c).
· Include a caption containing all of the information listed in MCR 1.109(D)(1)(b).
· State the grounds and authority on which it is based. MCR 2.119(A)(1)(b).
· State the relief or order sought. MCR 2.119(A)(1)(c).
· Include an accompanying brief citing authority. MCR 2.119(A)(2).
· When a movant supports its position with citation to legal authority in the motion, filing a brief is “superfluous.” Woods v SLB Prop Mgmt, LLC, 277 Mich App 622, 626 (2008). Best practice is to file a separate brief.
· Your brief should comply with MCR 7.215(C)(1) if you cite any unpublished Court of Appeals opinions. It is best practice to provide the court with copies of any unpublished or difficult to find authorities.
· Be 20 pages or less (including the brief but not including any attachments or exhibits). MCR 2.119(A)(2)(a).
· If you need more pages, you will have to file a motion seeking permission to exceed the page limit.
· Be signed. MCR 1.109(E).
· The Third Circuit’s Local Court Rules indicate a praecipe, attorney certification, and statement of concurrence or opposition to the motion is required for motions. In practice, the Criminal Division does not adhere to these rules. Instead, most judges issue scheduling orders that include a motion deadline and motion hearing date. Counsel should comply with court’s scheduling orders and, if necessary, file timely motions to extend or amend the court’s scheduling order. If counsel ever requires a motion hearing outside of the scheduling order, counsel can email or call the court to get on the docket.docket.
· All motions should be e-filed and e-served on the prosecutor assigned to the case using MiFile. MiFile will generate a proof of service.

Other considerations:

· Be familiar with the Local Court Rules and Local Administrative Orders.
· Most judges issue scheduling orders or have individual protocols with additional procedural requirements. 
· Has the court set a motion cutoff date? If yes, is that date a “file by” or “heard by” date? 
· If it’s a “heard by” date, keep in mind the time for service requirements in MCR 2.119(C), unless the court has set an alternative schedule.
· If you are filing multiple motions, check with chambers to make sure that the judge does not limit the number of motions they will hear at one time.
· If the court sets a different time for serving a motion or response, its authorization must be endorsed in writing on the face of the notice of hearing or made by separate order.
· Does your motion need to be supported by a transcript or affidavit? MCR 2.119(E).
· Should you request an evidentiary hearing? If so, did you include an offer of proof? MRE 103(a)(2).
· Make sure you attend the hearing on the motion and are prepared to respond to the prosecutions and any questions from the court. MCR 2.119(E)(4)(b).
· Be mindful of the filing deadline for motions for reconsideration and motions for rehearing. MCR 2.119(F).
· Some specific types of motions are subject to additional or different requirements, e.g., motions for recusal, MCR 2.003.
· Michigan Courts use a distinct citation format that differs from Bluebook. The Michigan Appellate Opinion Manual details Michigan’s citation rules and includes a quick reference guide towards the beginning of the manual.



Pointers on Briefs:

The advice to lawyers from U.S. Supreme Court Justice Elena Kagan: “The most important thing in a brief is clarity.”

· Cite the specific parts of the record that support each of your arguments and factual assertions. Do not expect the judge to find it on their own.
· Sometimes, you may need to expand the record. “To the extent a claim depends on facts not of record, it is incumbent on the movant to make a testimonial record at the trial court level in connection with a motion.” People v Hoag, 460 Mich 1, 6 (1999) (cleaned up).
· You must support your arguments with citations to relevant legal authority. If you do not, the court can consider the issue abandoned. Houghton v Keller, 256 Mich App 336, 339-40 (2003). “Trial courts are not the research assistants of the litigants; the parties have a duty to fully present their legal arguments to the court for its resolution of their dispute.” Walters v Nadell, 481 Mich 377, 388 (2008).
· If you do not provide an analysis of each issue you raise, the court can consider the issue abandoned. “Plaintiff may not merely announce her position and leave it to this Court to discover and rationalize the factual basis for her claims.” Prins v Mich State Police, 299 Mich App 634, 640 (2013).
· Good legal writing consists of short, declarative sentences in plain English. Persuasive legal writing will incorporate storytelling principles, active voice, and avoid legalese and “cop talk.”
· For more tips on legal writing, check out the Plain Language Column in the Michigan Bar Journal.

Additional Resources:

· List of Common Motions and Related Resources by Erin Van Campen
· Defender Motions Book by the State Appellate Defender Office’s Criminal Defense Resource Center (SADO log-in required)
· Issue-Spotting Outline by Kristin LaVoy
· Guide to Pretrial Notices and Witness Lists by Erin Van Campen
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